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KEZ9277  AMENDMENT TO RESTATED COVENANTS 652‘56'0764
AND RESTRICTIONS OF BAL HARBOUR

§7/11/B5 89293823 K429277 $ 65.08

THE STATE OF TEXAS §

COUNTY OF HARRIS §

The members of Bal Harbour Association, acting in accordance
with the "Restated Covenants and Restrictions of Bal Harbour" dated
the 3rd day of May, 1378, under Clerk's File No. P~587686 and File
Code No. 194-09-0983 through 194-09-0995, of the Official Public
Records of Real Property of Harris County, Texas, as heretofore
amended and supplemented by Agreement to Supplement Restated Cove-
nants and Restrictions of Bal Harbour effective as of June 1, 1979,
and recorded on January 31, 1980, under Clerk's File No. G412975,
and Film Code No. 149-98-0834 through 149-98-0838 by Amendment to
Restated Covenants and Restrictions of Bal Harbour dated 20th day of
December, 1979, and recorded under Film Code No. 149-98-0839 through
149-98-084D, Amendment to Restated Covenants and Restrictions of Bal
Harbour dated the 31st day of October, 1980, and recorded under
Film Code No. 170-93-2014 through 170-93-2019, Correction teo the
Amendment to Restated Covenants and Restrictions of Bal Harbour
dated the 2nd day of February, 1981, and recorded under Film Code
No. 178-90-1616 through 178-%0-1621, and the Amendment to Restated
Covenants and Restrictions of Bal Harbour dated the 1st day of
June, 1984, and recorded under Film Code No. 089-84-1346 through
089-84-1347, all in the Official Public Records of Real Property of
Harris County. Texas, do hereby adopt and agree to be bound by the
following amendments to "Restated Covenants and Restrictions of Bal
Harbour", as heretofore amended and supplemented, which amendments
are a restatement and amendment of all prior documents and shall re-
place and supersede all prior Covenants and Restrictions for Bal
Harbour and all previous amendments thereto and restatments thereof,
effective upon the adoption of these Restated Covenants and Restric-
tions.
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RECITALS

WHEREAS: MEMBERS and DEVELOPER are the OWNERS of the
real property described in Article 1] of thils declaration and
have created thereon a residential community with permanent
parks, playgrounds, open spaces, and other common facilities
for the benefit of the said community: and

WHEREAS, MEMBERS and DEVELOPER desire to provide for the
preservation of the values and amenities of said community
and for the maintenance of said parks, playgrounds, open
spaces and other common facilities; and, to this end, desire
to subject the real property described In Article 11,
together with such additions as may hereafter be made thereto
(as provided in Articie I1I) to the covenants, restrictions,
easements, charges and liens, hereinafter set forth, each and
all of which is and are for the benefit of said property and
each OWNER thereof: and

WHEREAS, MEMBERS and DEVELOPER have deemed it desirable,
for the efficient preservation of the values and amenities of
sald community properties and facillities and administering
and enforcing these Covenants and Restrictions and collection
and disbursing the assessments and charges hereinafter
created; and

WHEREAS, there has bheen incorporated under the laws of
the State of Texas, as a nonprofit corporation, The Bal
Harbour Association, Inc.. for the purpose of exerclising the
functions aforesaid:

NOW, THEREFORE, the MEMBERS and DEVELOPER declare that
the real property described In Article 1]l and such additlions
thereto as may hereafter be made pursuant to Article 11
hereof, Is and shall be held, transferred. sold. conveyed and
occupied subject to the covenants, restrictions, easements,
charges and liens herefnafter set forth.
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ARTICLE 1
Definitions
1. "ASSOCIATION" shall mean and refer to The Bal

Harbour Association.

2. "THE PROPERTIES"™ shall mean the real property platted
as "Bal Harbour Cove" and later changed to "Bal Harbour" by
plat recorded on July 26, 1974, in Volume 218, pages 65 and
66, Map Records of Harris County, Texas, and all additions to
such subdivisions.

3. "COMMON PROPERTIES" shall mean and refer to the
open areas, utility reserves and common facilities such as
tennls courts and club house as shown on the attached plat of
Bal Harbour. The COMMON PROPERTIES shall include but are not
|fmited to the following:

Reserves QW mEw_ "F", nGu‘ LI L wpw wyn . agw
" Ln = L H" < thn = non e wpn » uQu % "Ru . "S“ v "Tu = nun .
myn_ nyw Ll L WAAY, "BB", "DD", "EE™, "“FF"™, "GG",

YHH", "JJ", "KK", "LL", Club Site Reserve “"W", Canal
Reserve "C", and all streets and access ways: and
property designated as common property for

recreational or other common use In any replatting of

a portion of Bal Harbour subdivision.
4, "LOT" shall mean and refer to any plot of land
included In THE PROPERTIES which is shown by LOT and Block
numbers on the "Bal Harbour™ subdivision plat, az now

existing or hereafter replatted in accordance with the
ordinances of the Clty of Nassau Bay.

5. "LIVING UNIT"™ shall mean and refer to a buliding or
any portlon of a building situated upon THE PROPERTIES
designed and intended for use and occupancy as a residence by

a single family. inciuding without 1imitation a condominium
unit If condominium units are added to THE PROPERTIES
pursuant to Article [i. When improvements have been
constructed upon any LOT, the LOT shall become part of the

LIVING UNIT situated upon 1t.
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6. "OWNER"™ shall mean and refer to the record OWNER,
whether one of more persons or entities. of the fee simple
title to any LOT or LIVING UNIT situated upon THE PROPERTIES
but notwithstanding any applicabie theory of the mortgage,
shall not mean or refer to the mortgagee unless and wuntfl
such mortaagee has acqulired title pursuant to foreclosure or

proceeding in 1ieu of foreclosure.

7. "MORTGAGE" shall include a deed of trust and
"mortgagee”" shall Include the holder of indebtedness secured
thereby.

B. "MEMBER"” shall mean and refer to all those DWNERS who
are MEMBERS of the ASSOCIATION as provided in Articlie 111,
Section [, hereof.

9. "MAINTENANCE FEE" shall be a fee to be set by the
ASSOCIATION and MEMBERSHIP to defray the cost of operation
and maintenance of THE PROPERTIES s5s decided from time to
time by the Board of Directors.

10. "DEVELOPER"™ shall mean and refer to any individual
or organlzation that owns more than one undeveloped LOT which
is a part of THE PROPERTIES.

11. "CONSTRUCTION PERIOD" shall mean and refer to that
period or time from the date hereof until all LOTS within THE
PROPERTIES are conveyed to OWNERS other than a DEVELOPER.
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ARTICLE 11
Property Subiect f£o this Declaration

Section 1. Property Subject to this Declaration: Al
of THE PROPERTIES are and shall be, held, transferred, sold,

conveyed and occupled subject te this Declaration.
Sectlon 2. Additions to THE PROPERTIES: Additionsa)

lands may become sublect to this Declaration in the following
mannear:

2.1 Additions: Any DEVELOPER, wlith the approval of
the ASSOCIATION, shall have the right to bring within
the scheme of this Declaratlion addltlional properties
adjacent to Bal Harbour by placing a declaration to
such effect on record or by replatting Bal Harbor to

include such additional properties. Any addition
must meet Flling, zonlng and density requlrements of
the appropriste municipal or county regulatory
agencles, It is contemplated that properties used or
to be wused for condominium development. townhause
development, commercial deve lopment , or far

recreational uses may be added to THE PROPERTIES.

2.2 Mergers: Upon a merger or consolidation of the
ASSOCIATION with another association as provided in
fts Articles of Incorparation, the ASSOCIATION’S
properties, rights and obligations may or
alterpatively, the properties, rights and obligations
of the other assoclation Included {n such merger or
consol idation may, by operation of law, be added to
the properties, right and obligations of the new
consol idated or merged association as a surviving
corporation. The surviving or consol idated
association may administer the covenants and
restrictions establfished upon any other properties as
one scheme. No such merger or consollidation,
however, shall effect any revocation, change or
addition to the covenants established by this
Declaration without the approval of the ASSOCIATION.

Section 3. Changes and Replats in the Subdivision: It
Is understood that the name of "Bal Harbour Cove™ subdivision
has been changed to "Bal Harbour™ and that the DEVELOPER
expressly reserves the right to replat portions of such
subdivision and of additions thereto owned by DEVELOPER
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subject to compliance with all applicable zoning and other
ordinances of the City of Nassau Bay. Texas, without the
joinder or consent of any other persons whatsocever.

Section 4. Architectural! Conformance: Each DEVELOPER
shall attempt to maintain exterior architectural conformance
in all Future construction and submit such design to the
Architectural Contreol Committee for (ts approval which
shall not be unreasonably withheld or delayed as specified in
Article VIII. At all times the DEVELOPER shall comply with
the ordinances, codes and building reguiations of the City of
Nassau Bay, Texas, and all other govermnmental authorities.

Section 5. Further Development of the Subdivision:
During the CONSTRUCTION PERIOD, DEVELOPER (and/or parties
authorized by the DEVELOPER):

5.1 May maintalin in, upon or about such portions of
the LOTS and/or LIVING UNITS owned by DEVELOPER, such
facilities as In the sole discretion of DEVELOPER may
be necessary and/or convenient to faclilitate and
complete the development of THE PROPERTIES and the
sale of LOTS and/or LIVING UNITS owned by DEVELOPER,
fncluding, but not 1imited to, use of such areas as
storage areas. model units., temporary field office(s)
for sales, construction and/or other related purposes
(the location of which field offlce may., from time to
time, be changed as LOTS are sold). DEVELOPER may
likewise place signs advertisinag the sale of LOTS or
LIVING UNITS {n, on or about any of such areas.
During the CONSTRUCTION PERIOD, DEVELOPER shall
maintain all LOTS and/or LIVING UNITS owned by
DEVELOPER (and any adjacent COMMON PROPERTY) in a
good state of repalr.

5.2 May, subject to the provisions of Article IV,
Sectton |, utilize the streets for any construction
equipment, faclilities or materials or for the
transporting of supplies or materlals or for any
other lawful purposes that, [n the sole discretion of
DEVELOPER, Is necessary or convenlient to the
construction of additional improvements upon THE
PROPERTIES.
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5.3 May, subject to the provisions of Article 1V,
Section |, have unlimited access at all times to the
swimming pool, tennis courts, tennis shop, marina,
and clubhouse generally and to all green space COMMON
PROPERTIES for the purpose of showing sald facilities
to prospective purchasers.
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ARTIIGCLE 111

Membership and Voting Rights in the ASSOCIATION

Section I. Membership: Every person or sntity who is
a record OWNER of fee simple title of any LOT or LIVING UNIT
in Bal Harbour shall be a MEMBER of the ASSOCIATION, provided
that any such person or entity who holds such interest mereily
as a security for the performance of an obiligation shall not
be 3 MEMBER.

Section 2. Voting Rights: MEMBERS shall be entitled
to one (1)} vote for each LOT or LIVING UNIT in which they
hold the I[nterests requlired for membership In Section 1.
When more than one person holds such interest or Interests In
any LOT. all such persons shall be MEMBERS, and the vote for
such LOT or LIVING UNIT shall be exercised as they among
themse lves determine. But in no event shall more than one (1)
vote be cast wlth respect to any such LOT nor shall
fractional votes be permitted. One (1) vote shall be cast
for a LOT with a LIVING UNIT on It.
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ART L CLE LV
COMMON PROPERTIES
Section 1. Members” Beneficial Interest of Enjoyment:
The ASSOCIATION shall continue to wuse all of the COMMON

PROPERTIES for the purposes for which they are presently
being utilized (e.g., the tennis courts shall continue to be
used as tennis courts, the swimming pools as swimming pools,
etc.) unless the MEMBERS, at any meeting of the MEMBERS of
the ASSOCIATION approve a dlfferent use. Every MEMBER of the
ASSQCIATION (including DEVELOPER) shatll have a beneficial
interest of use and enjoyment in the COMMON PROPERTIES, and
such interest shall be appurtenant to and shall pass with the
title to every LOT and LIVING UNIT subject to the fallowing
provisfons:

1.1. The right of the DEVELOPER to dedicate or
transfer all or any part of the COMMON PROPERTIES
contalned within platted but undeveloped properties
owned by DEVELOPER to any public agency. authority or
uti{lity, provided, however, that such dedication or
transfer {s in accordance with a general plan of
deve lopment for ail of Properties in Bal Harbour.

1.2, The right of the ASSOCIATION to establish
reasonable rules and regulations governing the use of
the COMMON PROPERTIES and the Iimprovements and
facllitles located thereon, and to establlish and
enforce nondiscriminatory penalties for I[nfractions
thereof; provided, however, that the ASSOCIATION
shall not, without the amendment of these covenants
as specified herefin:

1.2.1. Sell, transfer, convey, assign or lease
(except as provided In Article X1, "Concesslions"”
and In Articie XI1Il1, "Boat Slip Leases") the

COMMON PROPERTIES or any portlion thereof.

1.2.2. Limit or hinder the DEVELOPER’S access
to and wuses of the COMMON PROPERTIES permitted
herein atove or any portion thereof, fn
connection with sales of LOTS and/or LIVING UNITS
to show the COMMON PROPERTIES to prospective
purchasers of such LOTS and/or LIVING UNITS.
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Section 2. Title to COMMON PROPERTIES: As of June
30, 1980, the ASSOCIATION assumed title and the
responsibil ity for management, insurance, malintenance and

repairs, including Tabor, personnel and materials, of all
COMMON PROPERTIES with the exception of COMMON PROPERTIES
platted but undeveloped and the bulkheads adjacent to unsold
DEVELOPER owned units.

Additionally, the ASSOCIATION assumed responsibility for

all of the ad valorem taxes on the common grounds, elements,
properties and improvements as (ndicated above beginning with
the 1980 tax vear.

The ASSOCIATION and OEVELOFER agree that DEVELOPER shall deed
all common grounds, elements, properties and Improvements

to the ASSOCLATION free and clear of all liens and
encumbrances except ut{lity easements., these Covenants and
Restrictions, and other items shown on any amended plat of
the PROPERTIES.

Section 3. Easements for Encroachments: Al} reserves
for open spaces, access ways, and utllities shall be subject
to easements not to exceed five (5) feet n width., along and
parallel with the common boundaries of any such reserve and
LOTS, which easement shall be avallable for wuse for walis,
wall extenslons, overhanging eaves, flreplaces and other
portions of LIVING UNITS. Each LOT and/or LIVING UNIT and
the COMMON PROPERTIES shall be subject to an easement not to
exceed Five (5) feet in width for encroachments created by
construction, settling and overhang of the structures built
by DEVELOPER. A valld easement for sald encroachments and
for the maintenance of same so long as they shall stand,
shall and does exlst. Each LOT and/or LIVING UNIT adjacent
to undeveloped LOTS owned by DEVELOPER and the COMMON
PROPERTIES adjacent thereto shall be subject to an easement
not to exceed five {5) feet in width for temporary
construction purposes until completion of Improvements on
said undeveloped LOTS thereby eliminating the necessity for

safd temporary eassment. DEVELOPER shal) restore sald
properties burdened with sald temporary easement to their
original condition should damage to landscaping or

fmprovements occur durfing construction use.

Section 4. Maintenances ang Jaxes: Unless otherwise
speclified herein, the ASSOCIATION shall maintalin the COMMON
PROPERTIES In a good state of repair, the cost of which shall
be part of the HAINTENANCE FEE. The ASSOCIATION shall also
pay, prior to dellinguency, all ad valorem and other taxes (Iif
any) assessed against or levied upon the COMMON PROPERTIES.
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ARTICLE_N
Maintenance and Operating Fees and Assessments
Section |. Fees: Each LOT and LIVING UNIT not owned

by DEVELOPER fs subJect to and obligated toc pay a MAINTENANCE
FEE each month fnto the Association’s maintenance fund, such
FEE to be pald on the flirst day of each month. The OWNER or
OWNERS of each such LOT or LIVING UNIT shall be personally
obl igated to pay such FEE Into the ma i ntenance Fund.
Beginning November 1, 1982, the MAINTENANCE FEE 1s set at
$175.00 per meonth per LIVING UNIT and 50 per cent of sald
MA INTENANCE FEE for undeveloped, non DEVELOPER owned LOTS,
subject to adjustment to reflect Increases in the Consumer
Price Index of the Bureau of Labor Statistics for the Houston

Standard Metropolitan Statistical Area (the "Iindex"). as
follows:
1.1 Fee Adjustment: On January 1, 1984, and on the

First day of January of each vyear thereafter. the
MAINTENANCE FEE may be computed by multiplying
$175.00 by a fraction, the numerator of which will be
the Index for the month of October of the Immedlately
preceding vear and denominator of which will be the
Index for the month of October, 1982. In the event
that the [index ceases to be formulated for the month
of October in any vear for which MAINTENANCE FEE
computations are being made, the numerator of the
fraction to be used in computing the MAINTENANCE FEE

will be the Index for the next preceding month or
period for the vear in gqguestion. In the event that
the Index, Itself, [s no longer formulated. the
ASSOCIATION shall use such other cost-of-ilving

index, as the ASSOCIATION fn Its dliscretion deems
fair and equitable.

Notwithstanding the foregoing., the MAINTENANCE FEE
may be set by the affirmative vote of a majority of
the MEMBERS entitlied to vote at annual or special
meetings.

The Board of Directors of the ASSOCIATION may. after
consideration of current operating and maintenance
costs and future needs of the ASSOCIATION, fFix the
MAINTENANCE FEE at a lesser amount.

10
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1.2 Fee as Lien: The MAINTENANCE FEE, capital
assessments, and other assessments made under these
covenants, together with such interest thereon and
casts of collection thereof as hereinafter

provided, shall be a charge on the land and shall be
a continuing |ien upon the property against which
each such assessment is made, Each such collection
thereof as hereinafter provided, shall also be the
personal obligation of the person who was the OWNER
of such LOT or LIVING UNIT at the time when the
assesament fel]l due.

Section 2. Maintenance by DEVELOPER: DEVELOPER, will
be responsible only for the direct maintenance of LOTS and
LIVING UNITS owned by DEVELOPER and will not be responsible

for the MAINTENANCE FEE specified above in Section 1.
DEVELOPER will. hawever, be responsible for maintaining LOTS
and LIVING UNITS owned by DEVELOPER In good condition and
repair, including any COMMON PROPERTIES control led by
DEVELOPER, and will undertake upon the reasonable request by
the ASSOCIATION to malntain properties in good condition.

Section 3. Purposes of  MAINTENANCE FEE: The

MAINTENMANCE FEE Tevied by the ASSOCIATION as provided above
shall be for:

3.1. The purpose of praomot ing the recreation,
health, safety and welfare of the reaidents in THE
PROPERTIES; and in particular for the !mprovement,
operation and maintenance of the COMMON PROPERTIES.
services, and facilities devoted to this purpose and
related to the use and enjoyment of the COMMON
PROPERTIES and of the LIVING UNITS stituated upon THE
PROPERTIES, fncluding, but not 1imited to, the
payment of taxes for COMMON PROPERTIES and insurance
therecn and repair, replacement, and additions
thereto, and for the cost of labor, equipment.
materlials, management, and supervision thereof.

3.2. The maintenance of the exterior of the
individual townhomes (as further defined in Article
IX) except those owned by DEVELOPER and Including but
not limited to the cost of materiais, \abor,
equipment, management and supervision required to
provide such maintenance.
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Section 4, Special Assessments for Capital [mprovements:
In addition, to the MAINTENANCE FEE authorized by Sectlon |
hereof, the ASSOCIATION may levy in any assessment year a
specfal assessment on OWNERS other tham DEVELOPER, applicable
to that year only, for the purpose of defraying, the whole or
in part, the cost of any construction or reconstruction,
unexpected repair or replacement of a described capital
improvement upon the COMMON PROPERTIES. fncluding the
necessary fixtures and personal property related thereto.
provided that such assessment shall have the assent of two-
thirds (2/3rds) of the votes of the MEMBERS who are wvoting in
person or by proxy at a meeting duly called for this purpose,
written notice of which shall be sent to all MEMBERS at least
thirty (30) days in advance and sgshall set forth the purpose
of the meeting.

Section 5. Quorum for Any Action Authorized Under
Section 4: The quorum required for any action authorized by
Section 4 hereof shall be as follows:

At the first meeting calied, as provided In Section 4
hereof, the presence at the meeting of MEMBERS, or of
proxies, entitled to cast sixty (60) percent of all the
votes of the MEMBERSHIP shall constitute a quorum. If
the requirad gquorum (s not forthcoming at the first
meet ing, another meeting may be called, subject to the
notice requirements set forth In Section 4, and the
required quorum at any such subseguent meeting shall be
ane-half (1/2) of the regquired guorum at the preceding
meeting, provided that no such subseguent meeting shall
be held more than sixty (60) days following the
preceding meeting,

Section 6. Date of Commencement of MAINTENANCE FEE: The
MA INTENANCE FEE provided for herein shall commence on the
date of the cliosing for each LOT or LIVING UNIT sold to a
person other than & DEVELOPER. The amount of the MAINTENANCE
FEE which may bhe levied for the balance remaining in the
first month of assessment shall be an amount which bears the
same relationship to the MAINTEMANCE FEE provided for In
Sectfon | hereof as the remaining number of days In that
month bear to thirty (30). The same reduction in the amount
of the MAINTENANCE FEE shall apply to the first pavment
ievied against any property which is hereafter added to THE
PROPERTIES now subject to the FEE at a time other than the
beginning of any period.

12
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Section 7. Duties of the Board of Directors with
Respect to MAINTENANCE FEE and | Assessments: The Board of

Directors of the ASSGC{AT!ON shal | maintain @& current roster
of the OWNERS and their properties and the respective fees
and assessments applicable thereto which shall be kept In the
office of the ASSOCIATION and shall be open to Inspection by
any QWNER. Sublject to vote of OWNERS where required by other
provisions, such Board shall fix the amounts and due dates of
fees and assessments. Written notlice of fees and assessments
shall thereupon be sent to every OWNER subject thereto. The
ASSCCIATION shall upon demand a2t any time furnish to any
OWNER llable for fees or assessments a certificate in writina
signed by an officer of the ASSOCIATION, setting forth
whether sald fees and assesaments have been paid. Such
certificate shall be conclusive evidence of payment of any
fee or assessment therein stated to have been paid.

Section 8. Effect of Nonpayment of Fees and
Assessments; The FPersonal Obllgatlon of the OHNER; The Lien;
Remedies of ASSOCIATION: If fees and essessments are not

pald on the date when due then such fees and assessments
shal! become del inquent and shalil, together with such
interest thereon and late charges thereof as hereinafter
provided thereupon, become & continuing 1len on the property
which shall bind such property In the hands of the then
OWNER, his or her heirs, devises, personal representatives
and assigns. The personal obligation of the then OWNER to
pay such past due fees and assessments, however, shall remain
his personal obligation and shall not pass to his successor
In title as a personal obligation of such successor unless
expressly assumed.

If the faes and assessments are not pald within twenty (20)
days after the first of the month, which is the del|nguency
date, there shall be added to the amount due a late charge in
an amount to be set by the Board of Directors of The Bal
Harbour Associatfion and which may from time to time be
increased or decreased by sald Board., Said late charge shall
be added to the original amount due each month following the
orlginal (20) day delinguency. I[If the amount due (s not pald
within thirty (30) days after the delinquency date, the
amount due shall bear finterest from the date of del Inquency
at the maximum f(nterest allowed by law. Such Interest shall
be charged oen the amount due alone and shall not be charged
on the late charge amount. There shall be added to the
amount due any late charges and Interest, the cost of
collection and of attorney’'s fees reasonably Incurred by the

13
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ASSQCIATION with respect to such collection. The ASSOCIATION
may bring an action at law against the OWNER personally

obligated to pay the same or to foreclose the Iiien against
the property, and in the event a Judgment is obtained, such
judgment shall include the late charge and interest as above

provided and a reasonable attorney’s fee together with the
court cost, and other reasonable costs of collection.

Section 9. Subordination of the Lien to MORYGAGES: The
I{en of the fees and assessments provided for herein shall be
subordinate to the lien of any MORTGAGE or MORTGAGES now or
hereafter placed upon THE PROPERTIES subject to fees and
assessments; provided, however, that such subordination shall
apply only to the fees and assessments which have become due
and payable prior to a sale or transfer of such property
pursuant to a decree of foreclosure, or any proceeding fn
lfeu of faoreclosure. Such sale or transfer shall not relleve
such property from liability for any fees and assessments
thereafter becoming due, nor from the llen of any such
subseguent fees and assessments.

Section 10. Exempt Property: The following property
subject to this Declaration shall be exempted from the fees
and assessments, charges and liens created herein:

10.1. All properties to the extent of any easement
or other interest therein dedicated and accepted by
the local authority and devoted to public use;

10.2. A1 COMMON PROPERTIES as defined In Article |
hnereof;

10.3. Any property exempted from ad valorem taxation
by the law of the State of Texas, provided such
property is totally exempt under such laws.

Notwithstanding any provisions herein, no land ar
improvements devoted to dwelling use shall be exempt from
sald fees and assessments, charges or llens.

14
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ARTICLE Vi
Party Walls
Section |. General Rules of Law to Apply: Each wall which

is built as part of the original constructlon of the homes upon
THE PROPERTIES and placed on the dividing |ine between the LOTS
shall constitute a party wall, and to the extent not
inconsistent with the provisions of this Article, the general
rules of law regarding party walls and of 1lability for property
damage due to negligent or wiliful acts or omissions shall apply
thereto.

Section 2. Sharing of Repalr and Maintenance: The cost of

reasonable repalir and malintenance of a party wail shall be
shared by the OWNERS who make use of the wall In proportion to
such use.

Sectfon 3. Pestructfon by Elire or Other Casualty: I[f a
party wall is destroyed or damsged by Ffire or other casualty,

any OWNER who has used the wall may restore (t, and If the other
OWNERS thereafter make use of the wall, they shall contribute to
the cost of restoratilon thereof In proportion to such use
without prejudice, however, to the right of any such OWNERS to
call for a larger contribution from the others under any rule aor
law regarding liabflity for negligent or wiliful acts or
omlissions.

Section 4. Weatherproofing: Notwithstanding any other
provision of this Article, an OWNER who by his negligent or
wil1ful act causes the party wall to be exposed to the elements
shall bear the whole cost of furnishing the necessary protection
against such elements.

Section 5. Right +to Contribytion Runs with Land: The
right of any OWNER to contribution from any other OWNER under

this Articlie shall be appurtenant to the ‘and and shall pass to
such OWNER’S successors in title.
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ARTICLE VIL
[nsurance
Section 1. Insurance on Property: The Board of Directors

of the ASSOCIATION shall obtain and cantinue in effect blanket
property Insurance to insure the buildings and structures in the
Common areas. This insurance to be equal to the maximum

replacement value of said bulldings and structures. The costs.
charges and premiums for this insurance shall be a common
expense of all OWNERS and be a part of the maintenance

assessment in addition to the MAINTENANCE FEE set In Article V,
Section i, and voted upon by the OWNERS.

Section 2. Public Liability Insurances: The Board of
Directors of the ASSOCIATION wlll obtain comprehensive public
Itabfilfty Insurance in such limits as ft shall deem desirable,
insuring the ASSOCIATION, its Board of Directors, agents and
employees, and each OWNER, from and against liability in
connection with the COMMON PROPERTIES and other ASSOCIATION
activities. The cost, charges and premiums for this insurance
shall be a common expense of all OWNERS and also be a part of
the MAINTENMANCE FEE in addition te other increments.

Section 3. Personal Liability feor Insurance Expense:
Unless the Board of Oirectors has decided otherwise, sach OWNER
will be held responsiblie at his own expensg and cost for his
personal insurance on the contents of his own residence

fnciuding decorations, furnishings and personal property
thereini and his personal property stored elisewhere on THE
PROPERTIES; and for hils personal 1tability not covered by
liabll ity insurance for aill OWNERS obtained as a part of the

common exXpense.

Section 4. Additional Provisions: The Board of Directors
of the ASSOCIATION has the authority to obtain property
insurance on all LIVING UNITS, carports, additions and
Improvements. Provided the Board of Directors elects to insure
the LIVING UNITS of the MEMBERS, the Insurance shall be by a
solvent, reputable insurance company |icensed to do business in
the State of Texas and having a rating of "A+ 12-|15" for the
maximum insurable value of said property under a master pollicy.
The ASSOCIATION shall be named In sald policy as the [nsured,
together with the OWNER or OWNERS of the property and any |ien
holders. Safd master polfcy shall also contain a clause by the
terms of which said policy cannot be canceled except upon sixty
(6MN) days written notice taoa the ASSOCIATION. The ASSOCIATION
wlll Furnish ovidenve that such Insurance Is In force,
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satisfactory to a MEMBER and any lien holder, from time to time
as regquested in writing by the MEMBER or any |ien holder,

If the Boara of Directors elects to obtaln a master insurance
policy, each MEMBER shall pay as part of the MAINTENANCE FEE
provided for In Article V, but In addition to increments
otherwise set. a pro rata portion of the annual premium of said
master insurance policy. Such proration shall be {n the same
proportion as the "insurable value” of all improvements owned by
such MEMBER and the "insurable value™ shall be determined by the
Board of Directors in 1ts discretion based upon the approximate
relative values of the improvements, Iincluding but not
necessarily limited to the square footage of the LIVING UNIT.

By becoming a MEMBER of the ASSOCIATION, the MEMBER appoints the
ASSOCIATION as its agent and attorney—{n-fact for the MEMBER and
all ather Insured, to recefve, receipt for, and collect any and
all proceeds payable under such f(nsurance pollicies on account of
damage to or destructfon of the insured premises. Pursuant to
this authority. the ASSOCIATION may. In good falth, comproml|se
with the insurance carrier any disputed ¢lalm and execute such
releases, acqoulescence and discharges as mesy be necessary to
effect such compromise, or litigate to collect sald proceeds on
benalf of itself and the other insured.

To the extent that any Iinsurance proceeds are received by It,
the ASSOCIATION will, at ([ts expense, repair or replace any
damaged or destroyed improvements to thelr same condition
existing Jjust prfor to the damage or destruction far which the

proceeds are recefved. Such repair or replacement shall be
commenced and completed within a reasonable time and Iin a good
and workmanl ke manner using suftable materials. The

ASSOCIATION shall not be liable for any delay In the completion
of any repalrs or [(mprovements due to causes beyond Its
reasonable control or the reasonable control of its
subcontractors. By way of fllustration but not 1imfitation., the
ASSOCIATION shail not be ifable for delay occasioned by weather,
shortage and unavallabl| ity of materfals, strikes or labor
shortage or contractual obligations of the same type. in any
event, the sole 1lliability of the ASSOCIATION for delay shall be
the reasonable rental value of the premises for the number of
days delay beyond a reasonable perilod of time. Reasconable
renta)l value shall be what the same ar similar premises located
In Houston, Texas. would rent for on a one (1) wyear Iease
beginning at the commencement of the unreasonable delay,
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By becoming a2 MEMBER of the ASSOCIATION, the MEMBER,together
with his or her spouse, if any, grants to the ASSOCIATION an
express mechanic’s and materialmens lien in the amount by which
the reasonable cost (including extras., if any, agreed upon by
and between the ASSOCIATION and the MEMBER) of repaliring or
replacing the premises damaged or destroyed exceeds the
insurance proceeds realized by the ASSOCIATION. As a condition
precedent to the obligation of the ASSOCIATION to repair or
replace any damaged or destroyed premises, the OWNER thereof
together with his or her spouse, {f any. agrees to ratify and
confirm the express mechanic‘s and materiaimen’s lien herein
provided for by a separate instrument, fn the form and manner
required by law. Such liens shall not relate back to the date
of this instrument of restrictions but shall take effect as of
the date of esch contract for repalir or replacement or as of the
date \abor or materials are first performed or furnished,
whichever occurs first.
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ART ILCLE VI 1.1
ASSOCIATION Organization and Control
Section 1. Organization: The business and property of the

ASSOCIATION shall be controlled and mansged by & Board of
Directors and subject to the restrictions imposed by any law. by

these Covenants and Restrictions and by the Bylaws of the
ASSOCIATION.

Section 2. Committees: The Board of Directors may appoint
committees to oversee various faciliities and operations of the
ASSOCIATION. Typical such committees might be:

F inance

House and Grounds
Marina or Yacht

Tennis or Recreation
Architectural Control
Emergency Preparedness

Section 3. Architectural Control: No buflding, fence, wall
or other structure shall be commenced, erected or malntalned

upon THE PROPERTIES, nor shall any exterfor addfitfons to or
change or ailteration therein be made until the plans and
speciflications showing the nature, kind, shape, helght,

materials, and location of the same shall have been submitted to
and approved in writing as to harmony of external design and
location In relation to surrounding structures and topography by
the Board of Directors of the ASSOCIATION. The Beard may
appoint an architectural committee composed of three (3) or more
representatives to review plans and make recommendacions.

In the event the applicant has obtalned and furnished copies of
all requisite permits for construction of Iimprovements or
repairs from all governmental bodlies recquiring same, Including
but not limited te building permits from the City of Nassau Bay,
Texas, {f applicable, or permits from the Corps of Engineers of
the United States of America, If applicable, and In the event
said Beoard falls to approve or disapprove such design and
location within forty (40) days after said plans and
specifications have been submitted to (t, approval will not be
required and this Articlie wiil be deemed to have been Ffuliy
complied with., No application for architectural approval shall
be consicdered to have been submitted until complete plans and
spec (fications have been furnished, together with coplies of all
required permits described sbove.
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Nothing in the above, however, shall be construed to prohibit
the Board fram taking appropriate action to have madifications
or additions removed or modified to meet requlrements.

20
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Exterior Maintenance
Section 1. Exterlor Malntenance: In addition to

maintenance upon the COMMON PROPERTIES as provided in Articie V.
the Board of Directors shall provide, to the extent funds of the
ASSOCIATION are available therefor, exterior maintenance by the
ASSOCIATION upon all improvements bullt upon LOTS and upon all
LIVING UNITS within THE PROPERTIES as follows: paint and repair
of ordinary wear and tear (but not of damage caused by the
negl igent or intentional acts of the OWNER of any LOT or LIVING
UNIT or such OWNER®S agents, contractors or visitors), gutters,
downspouts, exterlior building surfaces (including roofs). trees,
shirubs, walks and other exterior improvements,

Section 2. Costs: The MAINTENANCE FEE levied wunder
Article V may be used for repair and maintenance of exteriors as
defimed fn Section 1| to the extent of ordinary wear. The

reasonable cost of any exterior maintenance reasonably requlired
for any LIVING UNIT in excess of ordinary wear shall be assessed
by the Board of Directors against each such LIVING UNIT and
shatil be bflled In the same manner as the MAINTENANCE FEES as
otherwise provided hereln. Such excess exterior MAINTENANCE FEE
shall be a lien and obligation of each OWNER and shall become
due and payable in all respects as provided in Article V hereof.
When other assessments against each OWNER for any assessment
year are made as provided under Article V hereof, the Board of
Directors may add thereto the estimated cost of the exterfor
maintenance for each OWNER for that year, but shall, thereafter,
make such adjustment with the OWNER as |s necessary to reflect
the actual cost thereof.

Section 3. Access at Reasonable Hours: For the purposes
solely of performing the exterfor maintenance reguired by this
Article, the ASSOCIATION, through its duly authorized agents or
employees shall have the right, after reasonable notlce to the
OWNER, to enter upon any LOT at reasonable hours on any day
except Sunday.

Section 4, Bulkhegds: During the CONSTRUCTION PERIQD.
DEVELOPER shall have the right to remove and replace or
otherwise alter, bulkheads contiguocus to LOTS owned by DEVELOPER
as in the scole discretion of DEVELOPER (s necessary and/or
convenient to compiete construction of the improvements on such
LOTS. Prior to sale of a LOT, DEVELOPER shall, at Developer’s
sole cost and expense, maintaln the bulkheads adjacent %o such
LOT In good repafr. The ASSOCIATION shall mafntain and keep the

21
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bul kheads ad jacent to the COMMON PROPERTIES and any LOTS
following sale thereof DY DEVELOPER. the cost of which shall be
included as part of the MA INTENANCE FEE.

22
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ART 1L CLEX
Commaon Television Antenna/Cable Swvstem

The Board of Directors has approved a television cable company
to provide a common cable television system for Bal Harbour.
This system is avaiflable to 311 LIVING UNITS at ths cable
company’s standard rates at the discretion of OWNERS.
Irrespective of what provisions are made by the Board of
Directors for such purposes, there shall be prohibited, in any
event, the erection of any exterfor radie, television, dish
antenna or other device on any LOT or LIVING UNIT or COMMON
PROPERTIES except a commen system provided or expressly
authorized by the Board of Directors.

23
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ARTICLE XI
Concessions for Public and Membership Use
Section 1. Concessions: When In the opinion of the Board

of Directors of the ASSOCIATION f{t s in the best interest of
the ,MEMBERSHIP, the Board of Directors of the ASSOCIATION may
award contracts to manage portions of the COMMON PROPERTIES or
lease portlons of the COMMON PROPERTIES to third parties to
operate recreational, food service, beverage service,
educational or other enterprises as concessions on such
properties according to such terms and considerations as the
Board may deem to be in the best interest of the MEMBERSHIP.

Section 2. Use by MEMBERS and the Public: The term of
such concessions may specify from time to time regulations
governing the use, access, and patronage of such concesslons
both by members of the public and by MEMBERS of the ASSOCIATION
and thelr guests, making such regulations, rents, fees, and
prices to the public and to MEMBERS as may be determined In
accordance with the provisions of the concession agreement. The
Board may authorize equal prices and terms for access by MEMBERS
of the ASSOCIATION and by the public or may authorize reasonable
classificatlons for the determination of such prices. Al
considerations recelived by the ASSOCIATION from such concesslons
shall be appllied to the beneflt of the MEMBERS by funding of
malntenance costs or by investment in improvements or additions
to the COMMON PROPERTIES as the Beoard of DRirectors may deem to
be In the best interest of the MEMBERS.

24
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ARTILCLE X 1.1
General Provisions
Section |. DQuration and Parties Who Can Enforce: The
Covenants and Restrictions of this Declaration shall run with

and bind THE PROPERTIES and shall inure to the benefit of and be
enforceable by the ASSOCIATION, or the OWNER of any land subject
to this Declaration, their respective legal representatives,
heirs, successors, and assigns untll December 1, 2010, subject
to Section 5 below, after which term said covenants shall expire
unless extended by a majority vote of the MEMBERS for additional
term or terms as may be desired at the expiration of each term.

Section 2. Notices: Any notice regulred to be sent to any
MEMBER or OWNER wunder the provisions of this Declaration shall
be deemed to have been properiy sent when mailed, postpald, to
the last known address of the person who appears as MEMBER or
OWNER on the records of the ASSOCIATION at the time of such
mailing.

Section 3. Enforcement: Enforcement of these Covenants and
Restrictions shall be by any proceeding at law or In equity
against any person or persons vialating or attempting to violate
any covenant or restriction, efther to restrain violation or to
recover damages, or both, and against the land in rem to enforce
any lien created by these covenants; and fallure by the
ASSOCIATION or any OWNER to enforce any covenant or restriction
herelin contained shall In no event be deemed a walver of the
right to do so thereafter.

Sectlon 4. Severability: Inval idation of any provision of,
or any one of these Covenants and Restrictions by Jjudgment or
court order shall In no way affect any other provisions, allt of
which other provisions shall remain in full force and effect.

Section 5. Amendment: These Covenants and Restrictions may
be amended In part or in full, provided that no amendment of
these Covenants and Restrictions shall affect the rights of or
impose any additional obligation upon any DEVELOPER without such
DEVELOPER’S consent, In any manner whatsoever, by the
affirmative vote of two thirds (2/3) of all MEMBERS of the
ASSOCIATION. At a minfmum the complete Article containing such
amendment shall be republished to maintain the serviceabl!| ity of
these Covenants and Restrictions.
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ARTI1ICLE X111
Boat Slip Leases

For purposes hereof, the phrase "Boat Slip Leases"™ refers to
leases of:

1. Marina Slips - siips in the marina and

2. Canal Slips - slips in the canals.

The Board of Directors of the ASSOCIATION shall have the right
to establish reasonable nondiscriminatory rules and regulatlons
rejating to Boat Slip leases sub ject to the following

limitations:

Sectlon |. All OWNERS whose LIVING UNIT is In an Interior
buiiding (meaning any LIVING UNIT in bulldings constructed on

LOTS =17 (inclusive) of Block 1, LOTS 1-54 (incluslive) of Block
2, LOTS 37-60 (inclusive) of Block 3, LOTS 6=11 (inclusive) of
Block 4 and LOTS 1-38 (inclusive) of Block 5, all of Bail

Harbour, according to the plat or replat thereof recorded in the
Official Public Records of Real Property of Harris County.
Texas, shall have the nondiscriminatory preferential right of
first refusal to lease a Marina Slip for his or her personal use
prior to any such Marina Slip being offered to any nonowner.
The OWNER of a LIVING UNIT may assign his or her right to a
Marina Slip to a renter or lessee of sald LIVING UNIT by giving
notice In writing to the ASSOCIATION, salid notice to specify the
name of the assigns and the length of the assignment.

Sectlion 2. All OWNERS whose LIVING UNIT 1s adjacent to a
Canal Slip or who have been assigned a speciflc Canal Slip
shall have the exclusive right to the siip so designated for his
or her personal use. Such OWNER may, after notlice to the
ASSOCIATION, assign their slip so designated to a renter or
lessee of said property. [|f, however, such Canal Slip is not
used or assigned by OWNER, the ASSOCIATION may lease or assign
such slip to others. An OWNER may regain use of sald slip by
gliving the ASSOCIATION thirty (30) days written notice. Canal
Slips (or canal space, {f no slips be yet constructed therein)
adjacent to LOTS owned by DEVELOPER shall remaln under the
control of the DEVELOPER and no such Canal Slips (or canal
space) may be leased by the ASSOCIATION until the number of
Canal Slips exceeds the number of LOTS or LIVING UNITS owned by
DEVELOPER at which time DEVELOPER shall! control no more Canal
Slips than there remain LOTS or LIVING UNITS owned by DEVELOPER
and the excess shall be controlled by
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and may be leased by the ASSOCIATION. Ouring the CONSTRUCTION
PERIOD, DEVELOPER shall have the right to enter into a Canal
Slip Lease with the purchaser or lessee of each such LOT upon
the standard form currently wutilized by the ASSOCIATION, and
thereafter assfgn all of DEVELOPER"S rights with respect thereto
to the ASSOCIATION.

Section 3. In order to accomplish the objectives of this
Article:
3.1. Boat Slip Leases utilized by the ASSOCIATION
which grant to a nonowner the right to occupy a
s1ip to the exclusion of an OWNER, shali contain
a thirty (30) day cancellatlion provision.
3.2. The ASSOCIATION shall have the right to write and

enter into slip lease agreements with OWNERS and
nonowners and set reasonable fees for siip usage.

Section 4. The ASSOCIATION has the right to use any and
all Canal Slips in the event of an emergency.
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These Restated Covenants and Conditions were adopted by Owners
by the atfirmative vote of more than Eighty Percent (80%) of all
the votes cast by Members at a meeting of the BAL HARBOUR ASSOCIATION
duly called for such purpose, held on May 5, 1986, (all Members not
voting were counted as votes against the restatement/amendment) and
are effective in lieu of and in place of all prior Covenants and
Restrictions and Amendments thereto and restatements thereof upon
and after May 5, 1986.

ATTEST: BAL HARBOUR ASSOCIATION
By s Mai% Mﬁ’ By L Z
KATHIE WILEY,// E HESSE, RZ('
SECRETARY PR IDENT
THE STATE OF TEXAS 5
COUNTY OF HARRIS 8

This instrument was acknowledged to before me by the said
CLYDE HESSE, President of BAL HARBOUR ASSOCIATION, a Texas corpor-

ation, on behalf of said corporation, on the 5"’3' day of

r

1986. -
L B A
AR
5 ! NOTARY PUB AND FOR
i i s e THE STATE OF T
DEE S, Sl ! PEGGY GAL
RSN o :

Notary Public - Stats of Texas
My Commission Explres 11-3-88.

(Print or Stamp Name of Notary)

FE0ORDERE MEMORMYDUM
RETURN TO: IKTTHE TIME OF REcomDA
GREGG, JONES & MIESZKUC BECts27 Or it e v w10y "NETION
17044 El Camino Real PHOIC cu, LsCinoned paita Lic.

Houston, Texas 77058
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